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SPECIAL ABBAS.
questions involving local custom, matrimonial infidelity, or
claims for debt and the like, in which a member of the tribe
is involved, may be disposed of without recourse to the ordinary
law courts. Vakils and pleaders naturally tend to look askance
at this system, for it entirely dispenses with the services of
lawyers and no doubt often disregards technical rules. But it is
in accordance with ancient tribal tradition, and has the practical
advantage of securing decisions on the spot with the help of
those who are likely to have the best knowledge both of the
actual incident and of local custom. It is significant that there
is less challenge of notorious facts, and more frequent admission
of the truth, before Jirgas than in ordinary courts where profes-
sional advocates are engaged.
Another section of the Regulation (section 11) deals with
criminal references. Where, in the opinion of the Commissioner
or Deputy Commissioner, it is inexpedient that the question of
the guilt or innocence of a person accused of an offence should
be tried in the regular criminal courts, the question involved
may be referred to a Jirga for decision. The individuals com-
posing the Jirga are subject to challenge by the accused, and
when the personnel of the tribunal is settled, it is required to
investigate and report upon the facts, the issues being defined
for it in simple terms by the Deputy Commissioner, and the
verdict taking the form of an elaborate statement of what the
Jirga finds to be the truth. If the Jirga reports that the accused
is innocent of the crime, this normally concludes the matter;
if the Jirga returns a verdict of guilty, it may add a recom-
mendation as to punishment, but the maximum punishment,
even for murder, when investigated by a Jirga, is 14 years'
rigorous imprisonment. The conclusion of a Jirga is usually
unanimous, and the Deputy Commissioner can, as a rule, accept
and act upon its finding on matters of fact, but power is reserved
for him to refer the matter for further investigation, or in the
event of a conviction, to overrule a verdict of conviction in a
case where he has reason to think that it should not be relied
upon. There is no appeal to a higher court against the ultimate
decision of the Deputy Commissioner, but it is not uncommon
to petition the Chief Commissioner to exercise his prerogative
to review the order made.
Nature of the Constitutional Problem*
363. The Jirga system in the N.W.F.P. throws light upon
the constitutional problem raised by the contention {with which"
we shall have to deal in Volume II) that the province is ripe
for an elected legislature and an executive responsibly to that
legislature. Nobody suggests that the proposed legislature should
have jurisdiction over the whole tribal area, as well as over the
five administered districts. The tribal area, it is admitted on all
hands, must remain under the direct charge of the Government